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ABSTRACT

The legal rules under which future arctic
marine commerce will be required to operate will
be found in international law, either customary
law or treaty law; in multilateral and bilateral
agreements; and in municipal laws and regula-
tions of the circumpolar states. This study pro-
vides an introduction to existing rules insofar as
they are formally agreed to or are generally
accepted.

Subjects dealt with include such basic mat-
ters as the delineation of territorial seas; coastal
and other state rights in such seas; special prob-
lems regarding the status of straits and bays;
existing rules on the continental shelf and con-
tiguous zones; and the meaning of, and current
national views on, the validity of the so-called
‘““sector principle” as applied to the Arctic. Atten-
tion is called to recent national worldwide con-
cerns regarding pollution of the seas by ships and
the actions that have been taken by Canada and
the U.S.S.R. to control such pollution in arctic
waters. Reaction to the Canadian actions is also
noted.

The concluding section looks at the need for
further study and consideration of the special
legal problems that exist or may be anticipated in
the Arctic as a result of current UN efforts to
formulate universal rules. The question is posed
whether there should be a regional law of the sea
regime for the Arctic, and a suggestion is ad-
vanced that an effort should be made soon to
study this and related questions while attention is
focused on worldwide rules.



LEGAL AND REGULATORY FRAMEWORK FOR
ARCTIC MARINE COMMERCE
With Special Reference to the United States

Andreas G. Ronhovde*

During the past century, and particularly in the last half century, the so-
called law of the sea has attracted great attention from governments and inter-
national jurists. The major developments have been of two kinds: unilateral
state actions, and the convening of international conferences in attempts to
achieve some degree of uniformity and concensus on rules.

International Laws Affecting Maritime Commerce

One may note with some irony that when, in the late 1920’s, the League of
Nations set out on a project to attempt the progressive codification of inter-
national law one of the three subject areas chosen as “‘ripe”” for codification was
the law of the territorial sea. The subsequent conference at The Hague found
that no agreement was then possible. Now, more than 40 years later, after some
intervening conferences, such as those in Geneva in 1958 and 1960, the United
Nations is convening another great Law of the Sea Conference. Extensive pre-
liminary discussions have already been held in Geneva, and various proposals
and draft articles have been advanced by national delegations, including several
by the United States.

There is, of course, no guarantee that the UN conference will succeed in
producing universal or even regional agreements on the many thorny issues on
the agenda. It is valid, therefore, to pause now to take stock of what present
conventional (treaty) or customary rules of international law have to say regard-
ing the many issues that vitally affect maritime commerce and other marine
activities. The rules, to the extent they exist, are mostly universal; that is, there
are few rules of regional law as such. The arctic region is, therefore, not one
which has been signaled out for very much special treatment. The consequence,
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In a further attempt to reach agreement on the territorial sea and fishing
zones, a second UN conference was convened in 1960, again in Geneva. After
some haggling the United States and Canada agreed to support a U.S. version
of a 6 + 6 mile rule. The proposal received a favorable vote of 43 to 33 in the
committee, but it was one vote short of the required two-thirds vote in the
plenary. Thus the third international conference which had met to reach an
agreement on the allowable breadth of the territorial sea also failed to achieve
its goal.

Although the move toward national claims to territorial sea belts of widths
greater than 3 miles had been noted before the Geneva conferences of 1958 and
1960, the movement was accelerated after those conferences failed to reach
agreement. Thus, in a report to Congress in April 1970, the President of the
United States attached a summary table which purported to indicate the breadth
of the territorial sea and exclusive fishing jurisdiction claimed by selected
countries as of January 1, 1970 (Marine Science Affairs, 1970). The tabulation
showed that only 30 of the 102 listed states claimed as narrow a territorial belt
as 3 miles. Of the remaining 72 states, 43 were listed as claiming 12 miles; 11 as
claiming 6 miles; and five as claiming 200 miles. Clearly, the move toward wider
sea belts had advanced rapidly. One of the late changes occurred in the case of
Canada, which in 1970 adopted the 12-mile rule. In a note of April 16, 1970 to
the U.S. Government, the Canadian Government refuted the U.S. 3-mile limit
as a rule of international law and contended that the 12-mile rule being adopted
by Canada was now the accepted rule, with 57 states claiming 12 miles or more,
compared with 14 states that had the 12-mile rule in 1958.

As the matter now stands, state practice no longer supports the 3-mile rule
espoused by the United States since Jefferson originally adopted it in 1793. The
most generally favored breadth is clearly 12 miles. Note, however, that territorial
sea belts of 100 to 200 miles are now claimed by more than half a dozen states.

In light of the above-cited developments, it is clear that (1) the United
States and other adherents to the 3-mile rule have been fighting a losing battle,
and (2) that the problem of reaching international agreement on this issue at the
UN Law of the Sea Conference in 1974 will be a most thorny one. As noted, the
United States in 1958 and 1960 was willing to go to 6 miles under certain con-
ditions, and Canada 10 years later opted for 12 miles and denied that its action
was in violation of customary international law. The United States reportedly
has now indicated willingness before the UN preparatory committees for the
1974 conference to go along with the 12-mile belt, subject to the acceptance of
certain rules regarding free transit rights through and over international straits
(Law of the Sea Reports, p. 124). The issue is a complex one involving a variety
of interests and considerations. One fact should be noted as a caution: no
unilateral national claim or assertion of a territorial sea belt of more than 3
miles has been struck down by any competent international authority. There is
little prospect, therefore, that in the absence of formal multilateral agreements
there will be any effective international control on this issue.

Juridical status of the territorial sea. The 1958 Convention on the Terri-
torial Sea and the Contiguous Zone specified in Article 1 that “The sovereignty
of a state extends beyond its land territory and its internal waters, to a belt of
sea adjacent to its coast, described as the territorial sea.” The convention con-
tinued in Article 2 to assert that ““This sovereignty is exercised subject to the
provisions of these articles and to other rules of international law.” The article
proceeded to state that “The sovereignty of a coastal state extends to the air-








































































LOOKING AHEAD 33

concept. In 1972, U.S. Senator Ted Stevens of Alaska took note of this fact in
relation to the southeastern Alaskan archipelago. The Canadian Arctic Islands
could also be treated as an archipelago with its own circumscribing territorial
base line.

Item 17 on enclosed and semienclosed seas might also have application in
several arctic areas, both north of the United States and Canada, and north of
the Soviet Union.

Item 18 concerning artificial islands and installations most certainly touches
on possible future developments in arctic marine areas. Several proposals and
experiments have already surfaced.

Item 20 will have arctic applicability, and it may well be that the Canadian
method of special environmental protection rules are needed, either on a con-
current national basis or by international agreement.

The above are samples of international concern which can be foreseen as
having some special arctic aspects or problems. The range of subjects is great,
and the required knowledge to make sensible proposals is so impressive that the
planners and governments most concerned may not be able to give sufficient
attention to the needs. The question arises whether it would be preferable to
move toward a special regime for the Arctic before the general rules are fixed by
international agreement, or whether the special regime might better wait until
there is broader agreement on universal rules.

Because development in the arctic may well proceed fairly rapidly during
the remaining part of the century (Reed 1973) and because the planned UN
conference may have difficulty reaching a concensus on many of the issues
raised, it is suggested that preparations for the negotiation of an arctic regime
for the seas and seabed be undertaken with reasonable promptitude. The cir-
cumpolar states which will be most interested and affected should certainly lead
the way, but other states with great maritime interests, such as the United
Kingdom and Japan, should also take part. The preparatory work that would
need to be done is extensive, and a variety of special talents and fields of
knowledge could contribute to the facilitation of an eventual agreement. The
assistance of existing organizations such as IMCO should be utilized, and the
experience and knowledge of industrial, commercial, and private institutions
should also be drawn upon, especially in the early phases. For the United States,
Alaska would warrant special attention, with the views of its citizens being
given proper weight.

One caution should be suggested at the outset of any movement toward
setting up a special regime for arctic marine areas. The Antarctic is already
under a special international regime which has now been operative for over 10
years. That treaty has frequently been noted as a possible model for the Arctic.
A comparison of the geographic, economic, and political situation and elements
of the Arctic and Antarctic, however, must lead to a strong reservation to that
approach. In many respects, there are more differences than similarities.

A conference on the Arctic Ocean sponsored by the Ditchley Foundation
and held at Ditchley, England in May 1971 considered the subject of a special
regime for the Arctic. As stated by the rapporteur, “One of the chief points on
which a general concensus emerged was that the Arctic Ocean constitutes a spe-
cial case with unique features that can be defined. The main feature which
distinguishes the Arctic Ocean from other oceans is the cover of floating ice. A
special regime related specifically to this ice within a defined area need not set
precedents which might be embarrassing in other parts of the world” (The
Arctic Ocean, p. 21).


















